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आदेश / O R D E R 

PER RAVISH SOOD, JUDICIAL MEMBER: 

 The present appeal filed by the assessee is directed against the order 

passed by the CIT(A)-50 Mumbai, dated 03.10.2016 which in itself arises 

from the order passed by the A.O under Sec.271(1)(c) of the Income Tax Act, 

1961 (for short ‘Act’), dated 21.08.2015.  
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2. Briefly stated, the assessee company had filed its return of income for 

A.Y 2012-13 on 27.09.2012 declaring total income of Rs. nil. The return of 

income was thereafter revised by the assessee on 10.12.2012 declaring the 

same income of Rs.nil. The case of the assessee was thereafter selected for 

scrutiny assessment under Sec. 143(2) of the Act. 

3. During the course of the assessment proceedings it was observed by 

the A.O that though the assessee had credited an amount of Rs.43,34,382/- 

on account of provision no longer required, however in the computation of 

income the aforesaid amount was deducted. On a query raised by the A.O as 

regards the deduction of the aforesaid amount of Rs.43,34,382/- while 

computing the total income, the assessee admitted that the same had 

inadvertently crept in on account of a mistake on the part of the junior 

accountant of the company. In the backdrop of the aforesaid facts the 

assessee requested that the aforesaid amount may be added back while 

working out its assessed income. On the basis of the aforesaid deliberations 

the A.O assessed the returned loss of the assessee company at 

Rs.6,41,57,440/-. 

4. The A.O while culminating the assessment proceedings initiated 

penalty proceedings under Sec.271(1)(c) for furnishing of inaccurate 

particulars of income by the assessee in respect of the aforementioned 

addition of Rs.43,34,382/- and also issued a ‘Show cause’ notice (for short 

‘SCN’) under Sec.274 r.w.s 271(1)(c) of even date to the assessee. Though, 

the assessee in the course of the penalty proceeding tried to impress upon 

the A.O that no penalty under Sec.271(1)(c) was liable to be imposed in its 

hands, however, the A.O not being persuaded to subscribe to the aforesaid 

claim of the assessee imposed a penalty of Rs.13,39,320/- under Sec. 

271(1)(c) for furnishing of inaccurate of particulars of income, vide his order 

dated 21.08.2015. 

5. Aggrieved, the assessee carried the matter in appeal before the CIT(A). 

The CIT(A) after deliberating at length on the contentions advanced by the 

assessee, did not find himself to be in agreement with the same and being of 
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the view that the assessee had concealed particulars of its income dismissed 

the appeal.  

6. The assessee being aggrieved with the order passed by the CIT(A) has 

carried the matter in appeal before us. The ld. Authorized Representative (for 

short ‘A.R’) for the assessee at the very outset of the hearing of the appeal 

took us through the assessment order and submitted that while for the A.O 

had initiated penalty proceedings under Sec.271(1)(c) for furnishing of 

inaccurate particulars of income by the assessee, however, the SCN dated 

27.02.2015  did not specify the default for which the assessee was called 

upon to show cause as to why penalty under the aforesaid statutory 

provision may not be imposed on it. The ld. A.R in order to fortify his 

aforesaid contention took us through the assessment order and the SCN 

(Page 75) of the assessee’s paper book (for short ‘APB’). Still further, it was 

submitted by the ld. A.R that though the A.O vide his order dated 

21.08.2015 had imposed penalty for furnishing of inaccurate particulars of 

income by the assessee, however, on appeal the CIT(A) had sustained the 

imposition of penalty on the ground that the assessee had concealed 

particulars of its income. In the backdrop of the aforesaid facts, it was the 

contention of the ld. A.R that as the penalty order passed by the A.O had 

merged with that of the CIT(A), hence it could safely be concluded that while 

for the penalty proceedings were initiated by the A.O for furnishing of 

inaccurate particulars of income, however, the same as was discernible from 

the order of the CIT(A) had been imposed for concealment of income. Per 

contra, the ld. Departmental Representative (for short ‘D.R’) relied on the 

orders passed by the lower authorities. 

 

7. We have heard the authorised representatives for both the parties, 

perused the orders of the lower authorities and the material available on 

record. We have deliberated at length on the issue under consideration and 

find that though the A.O while framing the assessment had categorically 

initiated penalty proceedings for furnishing of inaccurate particulars of 

income by the assessee and had by his order passed under Sec.271(1)(c) 
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imposed the same for the said default, however, the CIT(A) by observing that 

the assessee was to be deemed to have concealed particulars of income, had 

thus upheld the same for a different default. We find from a perusal of the 

order of the CIT(A) that though he while recording the facts of the case had 

clearly observed that the AO had imposed penalty under Sec. 271(1)(c) for 

furnishing of inaccurate particulars of income by the assessee, but 

thereafter had dismissed the appeal for the reason that the assessee is to be 

deemed to have concealed particulars of income. We are of the considered 

view that as the order of the CIT(A) sustaining the penalty imposed by the 

A.O under Sec. 271(1)(c) for a default other than that for which the penalty 

was imposed on the assessee clearly suffers from an infirmity, therefore, the 

same cannot be upheld as such. We thus, refraining from adverting to the 

merits of the case, in all fairness restore the matter to the file of the CIT(A) 

for fresh adjudication. The CIT(A) is herein directed to re-adjudicate the 

issue after considering the merits of the case afresh. Needless to say, the 

assessee shall be afforded reasonable opportunity of being heard during the 

course of the set aside proceedings and would remain at a liberty to raise 

submissions in support of its claim that penalty imposed by the A.O under 

Sec. 271(1)(c) is not sustainable in its hands.  

 

8. The appeal of the assessee is allowed for statistical purposes in terms 

of our aforesaid observations. 

Order pronounced in the open court on   13.08.2018 

      Sd/-       Sd/- 

   (B.R. Baskaran)                                          (Ravish Sood) 
     ACCOUNTANT MEMBER                 JUDICIAL MEMBER 

भुंफई Mumbai; ददनांक       13.08.2018 
Ps. Rohit 
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